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described in this paragraph based sole-
ly on the administrative record before
the agency;

(3) A narrative discussion of the stat-
utes or regulations required under
paragraph (d)(2) of this section, and
any additional policies or procedures
concerning the regulation of non-
subsistence consumptive uses of ma-
rine mammals. This discussion must
explain how the State’s program satis-
fies the requirements of section 109(f)
of the Act, namely that the regulation
of nonsubsistence consumptive uses of
marine mammals provides, to the max-
imum extent praticable, economic op-
portunities for the residents of rural
coastal villages of Alaska who engage
in subsistence uses of the species.

(e) To assist states in preparing the
state management program for submis-
sion, the Service will also, at the writ-
ten request of any state, make a pre-
liminary review of any aspects of the
state management program. This re-
view will be advisory in nature and
shall not be binding upon the Services.
Notwithstanding preliminary review by
the Service, once any proposed aspect
of the state management program has
been prepared and submitted in final
form, it shall be subject to final review
and approval under paragraphs (f)
through (h) of this section.

(f)(1) After receiving the state’s re-
quest, for management authority, the
Service shall make an initial deter-
mination on whether the state’s man-
agement program meets the require-
ments of the Act and these regulations.

(2) Within 45 days after receiving the
state’s request, unless the state and
the Service agree to another time pe-
riod, the Service shall publish a gen-
eral notice of its initial determination
in the FEDERAL REGISTER together
with, in the case of a positive deter-
mination, the text of a proposed rule to
transfer management authority to the
state. The general notice shall contain
a summary of the major components of
the state’s management program and
shall indicate where the full text of the
management program may be in-
spected or copied. The public shall be
allowed to submit written comments
and to request an informal public hear-
ing on the Service’s initial determina-
tion and the state’s management pro-

gram within 60 days of publication of
the general notice.

(g) If requested, the Service may con-
duct an informal public hearing after
publishing 30 days’ advance notice of
the date, location, and time of such
hearing in the FEDERAL REGISTER.

(h) After considering all comments
and other relevant information, the
Service shall publish in the FEDERAL
REGISTER its final determination on
whether the state has developed and
will implement a management program
that meets the requirement of the Act
and these regulations. In the case of a
positive final determination, the Serv-
ice shall publish with the notice a final
regulation transferring management
authority for the species to the state
after the following requirements are
satisfied:

(1) The state’s determinations pursu-
ant to § 403.04 of this part are final and
implemented under state law;

(2) Any cooperative allocation agree-
ment required under § 403.05(a) of this
part is implemented; and

(3) The state has enacted and submit-
ted to the Service laws and policies
that are substantially the same as
those provided pursuant to § 403.03(a) in
proposed form in the state’s manage-
ment program.

§ 403.04 Determinations and hearings
under section 109(c) of the MMPA.

(a) Introduction. In order to gain ap-
proval of its marine mammal manage-
ment program the state must provide
for a process, consistent with section
109(c) of the Act, to determine the opti-
mum sustainable population of the spe-
cies and the maximum number of ani-
mals that may be taken from popu-
lations it manages without reducing
the species below OSP. The state proc-
ess must be completed before the state
may exercise any management author-
ity over the subject marine mammals,
and it must include the elements set
forth below.

(b) Basis, purpose, and scope. The
process set forth in this section is ap-
plicable to and required for only the
determination of the OSP of the spe-
cies and maximum number that may be
taken without reducing it below its
OSP and, in the case of Alaska if the
species is below OSP, the maximum

VerDate 10<SEP>98 01:53 Oct 29, 1998 Jkt 179207 PO 00000 Frm 00384 Fmt 8010 Sfmt 8010 Y:\SGML\179207T.XXX pfrm02 PsN: 179207T



389

Joint Regulations on Endangered Species § 403.04

number of animals that may be taken,
if any, for subsistence uses without
preventing the species from increasing
toward its OSP. The state need not
allow the maximum take, as deter-
mined in accordance with this process,
that is biologically permissible. The
state may change regulations estab-
lishing bag limits, quotas, seasons,
areas, manner of take, etc. within the
maximum biologically permissible
take pursuant to its other rulemaking
criteria, authority, and procedures.
Compliance with the process set forth
in this section would not be required
again unless the state proposes to mod-
ify its determinations of the status of
the species with respect to its OSP or
the maximum permissible take from
that species.

(c) Initial determination by the State.
The state agency with responsibility
for managing the species in the event
management authority is transferred
to the state shall make initial deter-
minations on the basis of the best sci-
entific evidence available of:

(1) Whether or not it is at its OSP; (2)
if so, the maximum number of that spe-
cies that nay be taken without reduc-
ing it below its OSP; and (3) if not, in
the case of Alaska, the maximum num-
ber of animals that may be taken, if
any, for subsistence uses without pre-
venting the species from increasing to-
ward its OSP.

(d) Notice and review of initial deter-
minations and request for hearing. The
state agency shall provide notice of its
initial determinations to the Service
and the public and shall provide access
to or copies of the documentation sup-
porting its determinations to the Serv-
ice and the public. The state agency
shall indicate, in the notice of its ini-
tial determinations, the location(s) and
hours during which such documenta-
tion may be inspected, and the costs, if
any of copies of such documentation.
The state agency shall also indicate in
the notice that any interested person
may request a hearing regarding the
initial determinations, and the state
shall provide a reasonable time, not
less than 30 days, for making the re-
quest, taking into account the time re-
quired to advise the public of the ini-
tial determinations and to make the
supporting documentation readily

available to interested persons for
their consideration. If a request for a
hearing is not made within the pre-
scribed time period, the initial deter-
minations shall be treated as final.

(e) Notice of hearing. If a request for a
hearing is made within the prescribed
time period by any interested person,
the state agency shall provide notice of
the hearing to the Service and the pub-
lic not less than 30 days in advance of
the scheduled date(s) of the hearing(s).
The notice shall include the date(s), lo-
cation(s), and purpose of the hearing, a
recitation of the initial determina-
tions, the name(s) of the person(s) who
will preside at the hearing, and the
manner and date by which interested
persons must notify the state agency
or presiding officer(s) of their desire to
participate in the hearing. The state
shall also make available and distrib-
ute upon request a list of witnesses and
description of the documentation and
other evidence that will be relied upon
by the state’s witnesses in support of
its initial determinations sufficiently
in advance of the hearing date so as to
allow interested persons to prepare
questions and supporting or rebuttal
testimony for the hearing.

(f) Conduct of the hearing. (1) The
hearing shall be publicly conducted and
reported verbatim by an official re-
porter.

(2) The state shall sponsor all written
documentation in support of its deter-
minations with witnesses who are able,
by virtue of training and experience, to
respond fully to cross-examination re-
garding the facts and conclusions con-
tained therein provided that, except by
agreement of the parties, the state
agency may not call any witnesses or
introduce any documentation into the
record unless the advance notice re-
quirements of paragraph (e) of this sec-
tion are met with respect to such wit-
nesses or documentation.

(3) Any interested person who has
notificed the state agency of his desire
to participate in the hearing pursuant
to paragraph (e) of this section may
participate in the hearing by present-
ing oral or written testimony or cross-
examining the witnesses or other par-
ties with respect to matters relevant to
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the state’s initial determinations, pro-
vided that any such written docu-
mentation must be sponsored by a wit-
ness who is able, by virtue of training
and experience, to respond fully to
cross-examination regarding the facts
and conclusions contained therein.

(4) The presiding officer(s) shall con-
duct the hearing in accordance with
such other rules of evidence, criteria,
and procedures as are necessary and
appropriate for the expeditious and ef-
fective determination of the issues.
The presiding officer(s) may provide for
oral argument and/or written briefs at
the end of the hearing.

(5) Final determinations on the
issues specified in paragraph (c) of this
section must be supported by the best
available scientific information so as
to insure that any taking will be con-
sistent with the maintenance of OSP.

(g) Review of the hearing record and
final determinations. (1) The state agen-
cy shall provide for either:

(i) Review and evaluation of the hear-
ing record by the presiding officer(s)
and transmittal by the presiding offi-
cer(s) of recommended final determina-
tions to the decision-maker(s) in the
state agency; or

(ii) Review and evaluation of the
hearing record and final determina-
tions by the state agency without ben-
efit of any recommendations by the
presiding officer(s). In any event, the
final determinations by the state agen-
cy must be made solely on the basis of
the record developed at the hearing.
The state agency in making its final
determinations, and/or presiding offi-
cer(s) in making his (their) rec-
ommended determinations, may not
rely on oral or written evidence which
was not presented at the hearing and
made available to the parties for cross-
examination and rebuttal testimony.
Any such oral or written information
transmitted to the presiding officer(s)
or other members of the state agency
responsible for the final determina-
tions shall be treated as ex parte com-
munications and may not be considered
part of the record for decision.

(2) The state agency shall make final
determinations of the issues set forth
in paragraph (c) of this section and
shall include in its statement of final
determinations a statement of findings

and conclusions and the reasons or
basis therefor.

(3) The state agency shall advise the
Service and the public of its final de-
terminations and shall provide access
to or copies of its decision document
and Hearing Record.

(h) Judicial review. The state agency’s
final determinations after a hearing
must be supported by substantial evi-
dence in the record of the hearing. Op-
portunity for judicial review of the
state agency’s final determinations
must be available under state law. The
scope of judicial review shall be equiva-
lent to that provided for in 5 U.S.C.
706(2) (A) through (E).

§ 403.05 State and Federal responsibil-
ities after transfer of management
authority.

(a) After determinations required by
section 403.04 of this part have been
made in respect to a species whose
range extends beyond the territorial
waters of the state, the state shall not
exercise management authority until a
cooperative allocation agreement with
the Secretary has been signed and the
Service has transferred management
authority pursuant to § 403.03(h). The
cooperative allocation agreement shall
provide procedures for allocating, on a
timely basis, the maximum amount of
take as determined by the state pursu-
ant to § 403.04 of this part. Such alloca-
tion shall give first priority to inciden-
tal take within the zone described in
section 3(14)(B) of the Act as provided
for under section 101(a) of the Act, ex-
cept that in the case of Alaska, first
priority shall be given to subsistence
use.

(b) For those species to which para-
graph (a) of this section applies, the
state may request the Service to regu-
late the taking of the species within
the zone described in section 3(14)(B) of
the Act for subsistence uses and/or
hunting in a manner consistent with
the regulation by the state of such tak-
ing within the state. If such a request
is made, the Service shall adopt and
enforce within such zone, such of the
state’s regulatory provisions as the
Service considers to be consistent with
the administration within such zone of
section 101(a) of the Act.
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